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| OPINION BELOW ; 

The only previous opinion is that of the Tax Court 
Pmulgated November 30, 1948 (R. 36-57) which is re- 
Prted in 11 T.C. 904. 


{ 

JURISDICTION 

The petition for review (R. 58-61) involves a deficiency 
ifederal estate tax determined by the Commissioner of 
Tternal Revenue against the estate of the decedent, Abra- 
bn Koshland, who died on April 15, 1944. On April 7, 
It7, the Commissioner mailed to the decedent’s estate 
ad to Jesse Koshland, the Executor, a notice of defi- 


| 


ciency in estate tax in the amount of $49,062.25 (R. 11- 1 
Within ninety days thereafter and on May 5, 1947 (Doe; 
Entries R. 1) the petitioner filed a petition with The 1) 
Court of the United States for a re-determination of si] 
deficiency under the provisions of Section 871(a) of | 
Internal Revenue Code. On March 23, 1948, an amené 
petition was filed (R.4-10), and an answer thereto \4 
filed by the respondent (R. 27-29). The decision of jj 
Tax Court determining that there was a deficiency j 


estate tax in the amount of $33,119.49 was entered ji 
February 25, 1949 (R. 57-58). The proceeding is brow) 
to this Court by the Petition for Review which was fix 
on March 21, 1949 (R.58-61) under the provisions) 
Internal Revenue Code sections 1141 and 1142. 


STATEMENT OF THE CASE \ 

On December 26, 1922, the decedent, Abraham Ke 
land, created a trust (R. 15-24) which he amended in a 
not material to this petition for review by an amendm) 
executed on December 26, 1923 (R. 25-27). The trust 0 
vided that its income should be paid to his wife, Esti 


W. Koshland, for life ‘‘semiannually, quarterly or oftn 
er’? (R.19) and provided for certain remainders o* 
upon the death of the wife. Abraham Koshland died 
April 15, 1944 (R. 38). At the time of his death he fi 
75 years and his wife was 66 years of age (R. 38). | 
Tax Court found that at the time of his death, as well 
at the time of the Tax Court hearing (March 23, 1%) 
the decedent’s wife was in good health and that her jf 

fe 


sonal physician expected her to live out her normal 
expectancy (R. 44). 


3 
Before the Tax Court, the petitioner and the respondent 
»re in dispute as to whether the remainder interest in 
te trust as amended should be included in the gross 
itate. The Tax Court decided this issue for the respond- 
dt and petitioner has accepted its decision thereon. At 
te trial, petitioner and respondent were also in contro- 
‘sy as to whether the value of Estelle W. Koshland’s 
Te estate should be determined upon the basis of an 


mual income of $15,000 as petitioner contended, or 
4260.99 as respondent claimed in his notice of deficiency 
; .11-15). Respondent conceded in his brief that the 
tne should be determined upon the basis of an annual 
iome of $15,000, and the Tax Court so found (R. 44) 
¢d determined the value of the life estate accordingly. 
The respondent conceded in his notice of deficiency (R. 
1-15) that the value of the life estate of Estelle W. 
hshland should be excluded from the gross estate. The 
tle issues remaining in controversy pertain to the man- 
tr of valuing said life estate. The respondent has valued 
jiupon the basis of the Actuaries’ or Combined Expe- 
pnce Mortality Table which was published in 1843 and 
nich was based upon the experience of seventeen British 
Ye insurance companies over the period 1762 to 1837, 
‘éd the general use of which was discontinued well prior 
41900 (R. 45, 78, Pet. Ex. 3, R. 148-150).* 


sx 
‘This table is sometimes referred to in the record as ‘‘Actu- 
aes’ or Combined Experience Table of Mortality’’ and some- 
thes as ‘‘Combined Experience Table of Mortality.’’ The 1937 
‘indard Annuity Table of Mortality (Pet. Ex. 7, R. 158-161, 
the is sometimes referred to as the ‘'1937 Standard Annuity 
e ? 


| 
, 


4 
The Commissioner valued Mrs. Koshland’s life est 
in accordance with his regulations. Treasury Regulati 
105, section 81.10(1) (3) provides: | 
‘‘All other future payments [other than the vae 
of an annuity contract issued by a company regulaly 
engaged in the selling of such contracts] are to 
discounted upon the basis of compound interest it 
the rate of 4 per cent a year. If the time of paymit 
or of payments is dependent upon the continuati 
of, or upon the termination of a life or of lives, & 
Actuaries’ or Combined Experience Table of M: 
tality, as extended, and established actuarial pn 
ciples are to be used in the computation of the p13 
ent worth. For the purpose of the computation #@ 
age of a person is to be taken as the age of tit 
person at his nearest birthday. Table A, a part f 
this section, gives factors applicable to a case e 
which only one life is involved. * * *”’ 


{ 

Under Table A (see Appendix) the annuity or presit 

value of $1.00 due at the end of each year during the ie 

of a person age 66, Mrs. Koshland’s age at her husban’s 

death, is $7.52476. ‘é 

Treasury Regulations 105, section 81.10(1) (6) provics: 

‘‘In the case of an annuity under which the de 

dent was entitled to receive during the life of anot 

payments at the end of each semiannual, quarte J, 

or monthly period, the value of the annuity is tov 

determined by multiplying the aggregate amount0 

be paid within a year by the figure in column 23t 

Table A opposite the number of years in colum1 

nearest the actual age of the person whose life m¢s- 

ures the duration of the annuity, and then multiy- 

ing the product by 1.01820 for monthly payments, y 

1.01488 for quarterly payments, or by 1.00990 
semiannual payments.”’ 


i 


)Mrs. Koshland being entitled to payment of the income 
juarterly or more often,’’ the Commissioner used the 
jetor 1.01488 (Notice of Deficiency, R. 11-15 at 14). 

The petitioner contended that the Actuaries’ or Com- 
ned Hixperience Table of Mortality was obsolete and 
iat the Commissioner used an erroneous quarterly fac- 
fr. He further contended that the life estate should be 
\iued upon the basis of the 1937 Standard Annuity Mor- 
lity Table (Pet. Ex. 7, R. 158-161, 88-90) and upon a 
darterly factor of .375 to be added to the factor under 
id 1937 table for annual payments. The hfe estate so 
¢termined would have a value of $170,236.95 (Pet. Ex. 11, 
1165, 105) and the remainder a value of $61,287.69.* 
The Commissioner valued the life estate on the basis of 
annual income of $9,260.99 and found a value of $70,- 
W3.01 (Notice of Deficiency, R.11-15 at 14). The Tax 
surt applied the Commissioner’s Table A factor and 


i 


3 quarterly factor to an annual income of $15,000 and 


| 
lund a value for the life estate of $114,550.93. Subtract- 


8 this amount from $231,524.64, the stipulated fair mar- 


rt Value of the trust estate as of the date of the dece- 
tt’s death (R.45), the Court found a value for the 
mainder of $116,973.71 (R. 47). 


SPECIFICATION OF ERRORS RELIED UPON 
The Tax Court erred in view of the uncontradicted 
fidence in failing to value the life estate of Estelle W. 
Dshland on the basis of the 1937 Standard Annuity Mor- 
tity Table. 


_— 
‘ 


*Petitioner’s Exhibit 11 shows a value of $170,235.00, but the 
reet value is $170,236.95 as is explained on R. 105. 
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2. The Tax Court erred in view of the uncontradiet 
evidence in failing to find that the factor for quarte)| 
payments to be used in the valuation of said life est: 
was .375 to be added to the factor for annual payments 

3. Assuming that the Tax Court did not err in failig 
to value said life estate upon the basis of said 1937 tak 
it erred in valuing said life estate upon the basis of 4 
Actuaries’ or Combined Experience Mortality Table. 4 
view of the uncontradicted evidence, it erred in fail 
to find the respondent’s use of said table to be arbitré 
and invalid and in failing to place on the respondent 
burden of proof with regard to the correct table. 

4. Assuming that the Tax Court did not err in fail% 
to use petitioner’s quarterly factor in the valuation of s) 
life estate, it erred in using the respondent’s quarte 
factor in said valuation. In view of the uncontradic 
evidence, it erred in failing to find the use of respod 
ent’s factor to be arbitrary and invalid and in failingy 
place on the respondent the burden of proof with reg: 
to the correct factor. 


STATUTE AND REGULATIONS INVOLVED 

The applicable provisions of the Internal Revenue Cé 
and of the regulations are set out in the Appendix in 
For the convenience of the Court, section 81.10(i) of Re: 
lations 105, including Tables A and B, is quoted in ch 
although the only pertinent portions are section 81.10 | 
(3) and (6) and Table A. The section and both tals 
are set out in full in order that the applicable porti 


may be read in their context. 


it 


ARGUMENT 
The Tax Court Erred in View of the Uncontradicted Evidence 
in Failing to Value the Life Estate of Estelle W. Koshland on 
the Basis of the 1937 Standard Annuity Mortality Table. 


Though the Commissioner, in determining the value of 
‘e life estate on the basis of the Actuaries’ or Combined 
ixperience Mortality Table, acted in accordance with his 
‘gulations, the question of whether that mortality table 
¢ some other mortality table should be used is one to be 


e Commissioner’s table into his regulations does not give 
t binding force where the evidence shows that it is not 
splicable. That the question of the proper mortality 
ible to use is one of fact is recognized by the Tax Court 
jits opinion in this case (R. 55-56).* 


a 
] 
| 


Though in view of the Tax Court’s own treatment of 


le problem as one of evidence, it is hardly necessary to 
ce further cases to this effect, it may be pointed out that 
fe cases are unanimous on the point. Thus in Hanley, 


fidence did not support the 4 per cent interest factor 
| ich it used. It stated: 

‘We think the plaintiff is correct in saying that the 
use of this table is unauthorized and improper when- 
ever its use produces a result substantially at vari- 
ance with the facts. * * * 


The reference in the fifth line of page 55 of the Record to an 
ybsolute’’ mortality table is a typographical error. The word 
Syuld be ‘‘obsolete.’’ 
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‘‘We do not think that article 44* directed the 1! 
of Table A in all cases, nor do we think it wov 
have been valid if it had. It is only those Regulatic 
of the Treasury Department which are reasonal 
adapted to the enforcement of an Act of Congr 
that have the force and effect of law. A regulati 
that produces a result different from that intend 
by Congress has no validity. Helvering v. Sab 
Transportation Company, Inc., 318 U.S. 306; Helv 
ing v. Credit Alliance Corporation, 316 U.S. 107, 118 


The Hanley case involved the interest factor in Ta 
A rather than the mortality factor, but the principle 
the same whether the interest factor or the mortality f 
tor is involved. The 4 per cent interest factor is not! 
controversy in this case. 

The Tax Court itself has refused to apply standard m 
tality tables where the evidence indicated that the pers 
whose life expectancy was in question would not live : 
as long a period as the life expectancy assumed for * 
age in such tables. 


Estate of John Halliday Denbigh (1946) 7 T.C. 3 
Nellie H. Jennings Est. (1948) 10 T.C. 323. 


We come now to a consideration of the evidence. Of 
question which is peculiarly a question for highly tram 
experts, the petitioner introduced the evidence of an : 
perienced actuary whose qualifications were not called) 
question, and the respondent introduced no evidence wi! 


*Article 44 of Regulations 80, 1937 edition, the estate tax re 
lations applicable in the Hanley ease. Article 10(3) of Reg 
tions 80, 1937 edition (which article incorporated Table A)® 
the same as section 81.10(i) (3) of Regulations 105, the applicse 
regulations in the instant case. 
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pever. It should be emphasized that all the evidence in 
ig case is uncontradicted evidence, and that the respond- 
it introduced no evidence at all. 

|Mr. Waites, the petitioner’s actuary, is a consulting act- 
hry who at the time of the trial had been engaged in his 
rofession as an actuary for fifteen years (R.73). He is 
ssociated with Coates and Herfurth, a firm of consult- 
ig actuaries of San Francisco and Los Angeles (R. 74). 


; 
je is a fellow by examination of the Actuarial Socity of ° 


merica and of the American Institute of Actuaries (R. 
Ay. In the United States, Canada, and Australia there are 
uly between five hundred and six hundred actuaries who 
ve fellows of these societies (R. 73-74). His work as a 
msulting actuary deals with the application of mortality 
ibles to the valuation of life estates, and he is ‘‘inti- 
lately familiar with all the standard mortality tables’’ 
4d knows their origin, background, validity and applica- 
me R. 75). 

(On the uncontradicted evidence in this case, it hardly 
fems necessary to stress the point that the Actuaries’ or 
mbmbined Experience Table of Mortality is obsolete. The 
ax Court found that this table, first published in 1843 
2. 78) ‘‘** * * is the result of experience of seventeen 
ritish life insurance companies covering a period from 
(62 until 1887 ; it makes no distinction between the length 
f male lives and the length of female lives.’’ (R. 45). 
| further found: ‘‘Modern experience has demonstrated 
fat females live longer than males, and some annuity 
bles now do take this factor into account’’ (R. 46). 


Mr. Waites testified as follows: 


10 


‘“‘(), Is the Actuaries’ or Combined Experien 
Table of Mortality generally regarded as obsole 
among actuaries and among insurance companies? | 

A. Yes. Its general use was discontinued by i 
surance companies and actuaries prior to 1900. Abot 
the only imstances where it would be used no 
apart from under the Regulations of the Bureau & 
Internal Revenue, are in some cases there may 
policies that have been issued 40 or 50 years a) 
where it may be used for their valuation.”’ (R. 94 


Mr. Waites testified that the Actuaries’ or Combinl 
Experience 'able was obsolete because the expectane:s 
of life had increased substantially since its publicati 
Cia (eran ILO): | 

The Tax Court (then the Board of Tax Appeals) itsif 
held in Anna L. Raymond (1939) 40 B.T.A. 244, aff’d 1 
another point (C.A. 7, 1940) 114 Fed. (2d) 140, cert. de. 
Bil UES. ke ! 

“* * * That table [Table A] is shown to be 0- 
moded. It adopts the so-called ‘Actuaries’ or Co- 
bined Experience Table of Mortality,’ a table p= 
pared in Great Britain in 1843 from experience dea 
which have long since been regarded in this county 
as obsolete.’’ 


So much for the Actuaries’ or Combined Experier?® 
Table. Mr. Waites testified to and there were introduel 
into evidence four other mortality tables (R. 80-91, J 
Eixs. 4-7, R. 150-161). These were the American Expe- 
ence Table of Mortality (Pet. Ex. 4, R. 150-152), wh 
first appeared in 1868 (R.80), the American Annuitais 
Mortality Table (Pet. Ex. 5, R. 153-155), which was pl- 


ji 

shed in 1920,* the Combined Annuity Mortality Table 
Pet. Ex. 6, R. 155-158), which was published in 1928,+ 
nd the 1937 Standard Annuity Mortality Table (Pet. Ex. 
, R. 158-161). 
The research leading to the publication of the American 
mnuitants Mortality Table ‘‘* * * brought-to light that 
amales were living for a much longer time than males”’ 
R.81), and separate American Annuitants tables were 
isued for males and for females (R. 82). In connection 
‘ith the Combined Annuity Mortality Table: 
“Tt was brought out again that females were living 
| longer than males. However, it was found that the 
| one table could be used for both male and female 

lives. In fact, the male table could be used provided 
| the females were taken at an age four years younger 


than the male lives. Accordingly, the one table is 
used for the two.’’ (R. 84.) 


is regard to the 1937 Standard Annuity Mortality 
able, Mr. Waites testified : 

‘‘Again, in this table they found that females were 
living longer than males. However, they did find that 
the one table again would do for both male and 
female lives, provided, however, that the age of the 
female was taken at an age five years younger than 
the male life. So the one table does for both male and 
female lives with the proper adjustment.’’ (R. 90.) 


a 21, Transactions of the Actuarial Society of America 
920). 


|tVol. 29, Transactions of the Actuarial Society of America 
1928), p. 123. This table was ealled the ‘‘Group Annuity Table”’ 
en published in 1928 and was republished in 1930 in Vol. 31 
| the Transactions under its present name of ‘‘Combined An- 
Aity Mortality Table.’’ 


12 
Mr. Waites testified with regard to the tables inty 
duced into evidence: 
‘*Q. Now, you have referred to certain mortaly 
tables and have given their history and their bac, 
ground. Why have you selected these tables? 
A. I have selected these tables because all of the: 
were standard mortality tables as of the time tk 
they were developed, and they have been in curre 
use from time to time, and I have used them to illd 

trate the fact that the expectancy of life has be 
continually increasing. 
Q. They are tables which, as of the time they wer 
prepared, were in widespread use? | 
A. At the time they were prepared, or followr ‘ 

the ime they were prepared they were in widesprel 

> (R. 93-94.) 


Mr. Waites testified that as modern tables were wall 
oped showing increased life expectancies, the older ors 
became obsolete (R. 80, 82, 84). Petitioner’s Exhibit 8 (: 
161) shows the expectancies of life under the various m(- 
tality tables referred to. It shows that the life expectany 
of a woman age 66, Mrs. Koshland’s age at the time f 
the death of her husband, was 10.46 years under (2 
Actuaries’ or Combined Experience Table, whereas uncr 
the 1937 Standard Annuity Table, it was 16.90 years. 

As the expectancy of life increased and was reflect] 
in more modern tables, there was also, of course, an au - 
matic increase in the annuity factor or present value € 
$1.00 per year payable for the lifetime of an annuitet 
(R. 147). Thus, the annuity factor for Mrs. Koshlad 
(without regard to the quarterly factor) was 7.525 unc? 
the Actuaries’ or Combined Experience Table and 10.64 


’ 


13 
nder the 1937 Standard Annuity Table (Pet. Ex. 9, R. 
2). 
Mr. Waites testified with regard to the 1937 Standard 
| a Mortality Table: 


“This mortality table they developed coincided 
with an annuity mortality investigation that they 
were running at the same time covering the period 
1931 to 1935, I think. As a result, this table was 
adopted by insurance companies and actuaries and 
called the 1937 standard annuity table. This table has 
been used since 1937 and it is still used by actuaries 
and insurance companies as a basis for determining 
annuities, reserves and expectancies thereon. 

However, insurance company actuaries are of the 
opinion that it isn’t sufficiently conservative. That is 
their experience is that people are living longer than 
the expectation indicated by this table. 


Q. When you say ‘conservative’ you mean— 
A. From their point of view. 


Q. The longevity shown by the table is less than 
the longevity shown by actual experience? 
A. That is correct. 


Q. Now you have referred here to the use of the 
1937 Standard Annuity Table by insurance compa- 
nies. Does that include use by leading insurance com- 
panies like Metropolitan Life Insurance Company 
and New York Life Insurance Company? 

A. Oh, very definitely. 


Q. And other leading companies? 

A. Very definitely. All the insurance companies 
are using’ it. 

-Q. And were using it as of April 15, 1944? 

A. Oh, yes.’’ (RB. 89.) 


14 


He further testified: 
‘‘q, * * * Tt has been stipulated in this case th 
Abraham Koshland died on April 15, 1944, at the a; 
of 75, and that Estelle W. Koshland, his widow, wi 
66 years of age at the time of his death. 
It has been further stipulated that the fair mark 
value of the trust estate as of the date of Abraham 
death was $231,524.64. 
In your opinion, upon the basis of what mortali’ 
tables should the life estate of Mrs. Estelle W. Kos 
land be valued? 
A. I would use the 1937 Standard Annuity Me 
tality Table. 
@. You are aware, of course, and were aware | 
answering that question that Mrs. Estelle W. Kos: 
land has a life estate under the trust, Exhibit B i 
amended by Exhibit C? | 
A. Yes, I understand that. | 
Q. Now, why would you use the 1937 Standall 
Annuity Mortality Table, and I take you would w 
the one for females? 
A. Yes, I would use the one for female lives., 
would use it because that is the most current stan- 
ard table that would reflect the expectancy of a pe 
son at this time. 
Q. Was that true as of April 15, 1944? 
A. That would be true as of 1944 as well. 

Q. It would be true from 1937 to date? 

A. Yes. 

Q. Is it the table which insurance companies ha? 
found reflects most accurately the actual mortali 
of annuitants?* 

A. That has been their experience. 


*Mr. Waites testified that he used the terms “‘life annuity’’ a 
‘‘life estate’’ interchangeably (R. 105-106, 127-128, 146). 
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Q. Is the 1937 Standard Annuity Table in a wide- 
spread use? 
A. Oh, yes, it is used by every insurance company 
and every actuary for that matter. 
Q. That is true as of April 15, 1944? 
A. Yes.’’ (R. 101-102.) 


Thus the record contains uncontradicted testimony that 

ae 1937 Standard Annuity Mortality Table is used by 
ery actuary in valuing life estates, and that it is the 
able to use in valuing Mrs. Koshland’s life estate because 
+ “is the most current standard table that would reflect 
ae expectancy’’ of a person at the time of Mr. Kosh- 
ind’s death. 
As the cases cited below indicate, the Court erred in 
efusing to follow this testimony. It might be pointed out 
hat the Court erred in its finding with regard thereto. 
t found (R. 46): 


“The 1937 Standard Annuity Table has been used 
by insurance companies and by actuaries as a basis 
for determining annuities and life estates since 1937. 
The table is used for both male and female lives, 
except that the age of the female is taken at an age 
five years younger than the male life. It is one of 
the most current tables in use for the evaluation of 
annuities. ’’ 


| 
| 
| 


op Waites’ uncontradicted testimony was not that the 
937 Standard Annuity Mortality Table was ‘‘one of the 
ost current tables’? but ‘‘the most current standard 
ible.’ 

| The Tax Court decided the case on the ground that the 
eti 


a 


tioner, despite the uncontradicted testimony of its 
Xpert, had not met its burden of proof. 
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The rationale of the Court’s decision is found in tl 
following paragraphs from its opinion: 

‘‘Mhe table petitioner urges might be worthy 
further consideration if our question were the ¢ 
of an annuity from a commercial insurance compan 
This was the underlying problem posed in the Ra 
mond case, and it was there considered proper | 
utilize a table that such companies were using 
their annuity business. We observed in the Bartmi 
case, supra: 

‘* * * that insurance companies take into oa 
sideration the element of self selection in writiy 
annuities; and that they use whatever tables a} 
best suited for their particular needs. * * *’ | 

There is no showing here that the mortality of inhe: " 
tors or donees closely resembles that of purchasers * 
annuity policies. In fact, contrary evidence appeal 
in the record. | 

Whatever may be the shortcomings of the tak 
used by respondent, ef. concurring opinion of nea al 
Jr., in Henry F. Du Pont, supra, petitioner has nj 
convinced us that the 1937 table or any other ta 
not embodied in respondent’s regulations, must + 
applied in this proceeding, or that respondent’s ud 
of the Combined Experience Table in this proceedit 
is erroneous. * * *’’ (R. 56.) . 


7 


The Court’s reasoning is not only in conflict with ty 
uncontradicated evidence but it is in conflict with its 01 
findings of fact ‘and with the Treasury Regulations. 

The Tax Court found: ‘‘The 1937 Standard Annui? 
Table has been used * * * by actuaries as a basis for eo 
termining * * * life estates since 1937.’’ The Court spe- 
fically finds that the table is in use by actuaries for dett- 
mining life estates (as well as by insurance conipanies " 


( 
, 


Ay 
etermining annuities), yet it states that it is to be con- 
idered if at all only where the question is the cost of an 
nnuity from a commercial insurance company. The con- 
ict between its finding and its reasoning is obvious. 
In fact, were the question the cost of an annuity from 
commercial insurance company, then under the Treasury 
tegulations, neither the Actuaries’ or Combined Experi- 
nee Table of Mortality nor the 1937 Standard Annuity 
fortality Table could be used. Regulations 105, section 
1.10(i) (2) specifically states: 

‘The value of an annuity contract issued by a com- 
pany regularly engaged in the selling of contracts of 
that character is established through the sale by that 
company of comparable contracts.’’ 


}In the words of the regulations (Reg. 105, sec. 81.10 
i) (3)) it is only all future payments other than the value 
ff annuity contracts issued by commercial insurance com- 
anies that are to be determined upon the basis of a mor- 
ality table. 

) It is true that the 1937 table is used by insurance com- 


mies. In fact, it is used by all the insurance companies 
R.89). The Actuaries’ or Combined Experience Table 
r in its day also used by insurance companies. It was 
ased on the experience of seventeen British life insurance 
Mpanies covering the period from 1762 until 1837 (R. 
5). The vice in that table is not that insurance companies 
ave used it but that it became so outdated that they 
andoned its use well prior to 1900 (R. 78). ‘‘A showing 
aat the [mortality] tables are used by reputable life in- 
‘urance companies is sufficient to establish their status as 
tandard authority.’’? 32 Corpus Juris Secundum 629, 630. 
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The uncontradicted testimony indicates that when insw 


ance companies use the 1937 table as a basis for determiy 
ing annuities, they rate it down at least one year and mo} 
of them rate it down two years because their experiend 
indicates that people are living longer than the expect: 
tion indicated by the table (R.89, 123). Thus, “ita 
individual’s age is 64, they take the value shown as | 
age 62’? (R.123). In addition, the insurance companié 
‘‘load’”’ or add other amounts to provide for contingencir 
(R132-133). | 

The record contains a stipulation of the parties whi 


SF ne ion 


the Court completely ignored in its opinion which shov, 

that the cost of an annuity policy from a commercial i; 

surance company would have been much more than f] 

value determined for Mrs. Koshland’s life estate und: 

the 1937 Standard Annuity Table. 

‘‘Mr. Taylor: It is hereby stipulated between cow 

sel, subject to the objection by the Respondent on t 

ground that said facts are immaterial, that the co 

as of April 15, 1944, of a non-refund single premiu. 

life annuity for a female age 66 purchased from: 

standard legal reserve life insurance company reg 

larly engaged in the selling of annuity contraé 

would have been at least $219,000 for an annuil 

paying said person $15,000 a year * * *. 

It is further stipulated that by a non-refund a: 

nuity is meant an annuity which pays the annuitant; 

stipulated sum for his life, but the payments ea 
which terminate upon the death of the annuitant. 


May it be so stipulated, counsel? | 
Ma Eiuyley: Yess * * *.° (ay l- amas) “i 


The value of Mrs. Koshland’s life estate upon the baty 
of the 1937 table, even taking the quarterly factor im) 


, 
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ecount, is $170,236.95 (R.105). In other words, the cost 
rom a commercial insurance company would have been 
pproximately $49,000 in excess of the value set on the 
ife estate under the 1937 table. 

The opinion of the Court states: ‘‘There is no showing 
ere that the mortality of inheritors or donees closely 
jesembles that of purchasers of annuity policies. In fact, 
omtrary evidence appears in the record’’ (R.56). 

| As above pointed out, these statements are in direct 
pnflict with the Court’s finding that the 1937 table has 
een used by actuaries as a basis for determining life 
states since 1937 (R.46) and the uncontradicted testi- 
ony of petitioner’s expert that the 1937 table is the most 


urrent standard table that would reflect the life expec- 
hney of a person at the date of Mr. Koshland’s death 
h 1944 and at the date of the trial in 1948 (R. 101-102). 
‘he statement of the Court that evidence appears in the 
ecord that the mortality of inheritors or donees does not 
esemble that of purchasers of annuity policies is com- 
Jetely without foundation. What the uneontradicted evi- 
ence shows is that because of the increase in longevity 
ven since the issuance of the 1937 table, that table is not 
onservative enough to suit the insurance companies and 
nat they have rated it down at least one year and usually 
\vo, and in addition, they load their annuity rates. This 
ecounts for the $49,000 difference in cost between the 
alue of Mrs. Koshland’s life estate on the basis of the 
937 table and the cost of an annuity for her. 

One further finding of the Tax Court which is in direct 
onflict with the uncontradicted evidence and which seems 


) have influenced its decision should be noted. 
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The Court found that the Insurance Commissioner, 
1941 Standard Ordinary Table of Mortality is ‘‘¢o: 
sidered as reflecting general mortality experience’’ (] 
46). 
Mr. Waites testified as follows: 

‘cA, * * * Now, I think it is -only right? 
should explain something about the Commissioner 
1941 Standard Ordinary Table to which you hay 
referred. 

Now, that table was based on another table call 
Table ‘Z.’ Table ‘Z’ was based on the mortality 
life insurance companies for, I think it was from 19: 
to 1934, something like that, and this Table ‘Z’ co 
responded to a basic table. 

Now, that gave just about the actual mortality th 
the insurance companies were experiencing. Ho» 
ever, the insurance companies said, ‘Oh, no, this wor; 
do, because there is no leeway for us there. We wa’ 
something that will give us greater mortality. J; 
least we want a table that will give greater mortali 
than that shown by Table ‘‘Z.’’’ 

For this purpose the Commissioners’ 1941 Sta 
ard Ordinary table was developed, and with that ( 
a background and remembering that it is a load! 
table for life insurance purposes, the expectancy % 
NOt veges. (ii). 


He further testified: 

‘“‘d,. Your testimony is they [the insurance ¢o 
panies] make up their own tables. Is that right? 

A. That’s right, or use the tables that appro: 
mate their actual experience. 

The Court: And such a table not only refle 
their actual experience so far as the life of insure 
are concerned but it is also considerably loaded. 
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The Witness: Very definitely, because they want 
to set something aside for epidemics and things of 
that nature.’’ (R. 124-125). 


| He further testified: 


‘*. Now, I asked you, Mr. Waites, why you used 
this 1937 Standard Annuity Mortality Table in your 
consideration of this case. You were familiar, of 
course, with the 1941 Commissioners’ Table? 

A. Oh, yes. 

Q. Will you indicate why you did not use that? 

A. The reason I did not use the Commissioners’ 
1941 Standard Ordinary Table is that it is loaded. 
By ‘loaded,’ it assumes that there is going to be— 
well, a shorter life expectancy at each age. It is 
deliberately created that way because it is used for 
life insurance. 


* * * * * * % 


@. Did you consider the Commissioners’ 1941 
Table as a table based on the desire of insurance 
companies in life insurance matters to have an extra 
margin of safety rather than a table based on actual 
experience in connection with mortality? 


* * * * *% * * 


A. That is correct. In other words, I think I can 
clarify it a little. I will repeat what I said before. 

The reason I did not use the Commissioners’ 1941 
Standard Ordinary Table is because it does not reflect 
current mortality inasmuch as it has a loading in it 
to provide for the hazard of greater number of 
deaths that might be indicated. 


By Mr. Taylor: 


Q. To take care of events such as epidemics, is 
that your point? 
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A. Yes, epidemics, accidents and catastrophe 
things of that nature. 

Q. Yes. Your failure to use that table was not a 
oversight then? 

A. Oh, no. I deliberately avoided using it for th 
reason. 

Q. Because you didn’t think it applicable? 

A. No, no. It’s not applicable under any cireun 
stances, I wouldn’t think. 

Q. Now Mr. Hurley questioned you as to wheth¢ 
the 1937 Standard Annuity Table might not be wh 
you call ‘loaded’ in favor of longer life for a 
nuitants. Isn’t it a fact, or is it a fact that gem 
experience since 1937 indicates that the longevi 
rate among all classes is in excess of that, ar 
among all ages is in excess of that set forth in f] 
1937 Table for Expectancy of Life? 

A. Yes. People are living longer than that ince 
eated under that table. 

Q. So that table, if anything, is not loaded enougi 
is it, in favor of longevity? 

A. Not for annuitants. 

Q. And hence the insurance companies in the se. 
ing of annuities use that table but treat the applicam 
as having a lesser age than they actually have, , 
determining the rates? 

A. And in addition to that— 

Q. Is that correct? 

A. That is correct. And in addition, they ac 
other amounts to it to provide for any other co 
tingencies that might arise. 

Q. In other words, the loading is not in the ta 
but the loading is in addition to the table? 

A. a Wat is-correcie “UR. 131 4e,) 


3) 
He further testified: 


““(). Mr. Waites, the 1941 Commissioners’ Table 
is not used in determining the value of life estates 
or annuities? 

A. I have never known it to be used. I have never 
used it myself. 

Q. The answer is ‘No,’ is it? 
oe * No.’ 
* 


* * * * * * 


Q. The 1941 Commissioners’ Table is loaded by 
the insurance companies because they want larger 
! reserves as a matter of safety? 

Pe Yes. 

Q. And the 1937 Standard Annuity Table, the 
| experience, actual life experience under that, has 
: been that longevity is in excess of that estimated 
| under that table? 

A. That is true, for annuitants. 
| *% * *% * % *% * 
| Q. So there is no loading under the 1937 Stand- 

ard Annuity Table? 

| A. Oh, no. The 1937 Standard Annuity Table 
| doesn’t have any loading in it at all.’’ (R. 144-145.) 


| In view of the uncontradicted testimony, it is obvious 
at the Court’s finding that the 1941 Table is ‘‘con- 
idered as reflecting general mortality experience’’ is er- 


neous. The uncontradicted evidence is that the table 
hich reflects general mortality experience and which actu- 
nies and life insurance companies use to value life estates 
nd annuities is the 1937 table.* 


| *Even the 1937 table is too conservative but respondent can- 
‘ot complain of petitioner’s failure to rate down Mrs. Kosh- 
ind’s age since the effeet would be to increase the value of the 
fe estate. 
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To sum up: Petitioner has offered uncontradicted ey 


pert evidence to the effect that the Actuaries’ or Cor 
bined Experience Mortality Table is obsolete and the 
the 1937 Standard Annuity Mortality Table was, as ¢ 
the date of death and as of the date of trial, the mos 
current and accurate table on which to determine th 
value of Mrs. Koshland’s life estate. The respondent he 
offered no evidence whatsoever. The cases indicate the 
on such a record, the Tax Court should have found i 
accordance with the evidence offered by the petitioner a 
that it will be reversed for its failure so to do and directe 
to enter a decision for the petitioner. 
In Belridge OCil Company v. Commussioner (C.A. 

1936) 85 Fed.(2d) 762, this Court reversed the Boa 
for ignoring expert testimony. It stated: 


‘“‘The Board not only disregarded the opinion test 
mony of the experts, but it ignored factual eviden 
as well. No evidence whatever was offered for r 
spondent, and the findings are against all the positn 
and affirmative evidence and are not supported | 
the record. 


%* % * * % ¥ ( 


It is contended that the Board is not required | 
follow the testimony of experts, but may disrega? 
their evidence entirely. This statement is too broé 
to be correct. In Boggs @ Buhl v. Commussion 
(C.C.A. 3), 34 F.(2d) 859, the court, at pagel 
said: 

‘* * * While the Board may, as a general princip) 

reject expert testimony and reach a conclusion : 

accordance with its own knowledge, experience, a. 

judgment, yet it must have knowledge of and e 

perience with the particular subject under C 
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sideration. There is no evidence that the Board 
had any independent and personal knowledge what- 
ever of the business, reputation, and good will of 
the petitioner. Therefore, it could not set aside 
or disregard all the positive and affirmative evi- 
dence as to the value of the good will, and base its 
conclusion upon conjecture.’ 


To the same effect are Pittsburgh Hotels Co. v. 
Commissioner, 43 F.(2d) 345; Nichols v. Commis- 
sioner, 44 F.(2d) 157; Bonwit Teller & Co. v. Com- 
missioner, 53 W.(2d) 381. 

The case of Uncasville Mfg. Co. v. Commissioner, 
55 F.(2d) 893 cited for respondent, does not con- 
travene this doctrine. 

While the Board may reject expert testimony and 
reach a different conclusion, to justify it in so doing, 
as pointed out by the authorities, it must itself have 
knowledge of the subject-matter and experience with 
it. There is no evidence whatever in this record to 
indicate that the Board has any independent knowl- 
edge of the particular facts in this case. Indeed, the 
Board specifically disclaimed this essential when it 
said in its opinion ‘nor have we substituted our own 
‘“‘knowledge, experience and judgment’’ for the opin- 
ions of these experts.’ Since no evidence whatever 
was submitted for respondent, it was error wholly 
to ignore this testimony. 

The presumption of correctness of the determina- 
tion of the Commissioner was thus overcome by posi- 
tive and affirmative testimony for the petitioner, 
which stands unimpeached. The Board’s finding of 
value is therefore contrary to all the testimony.’’ 


| In Citrus Soap Company of California v. Lucas (C.A. 
, 1930), 42 Fed.(2d) 372, this Court in reversing the 
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Board of Tax Appeals for refusing to follow expert testi 
mony on value stated: 

cx * * The foregoing testimony was competent an 
from a competent source. It was not contradicted | 
any other testimony. It was not unreasonable or i 
probable in itself, and, im our opinion, it tended t 
prove as a matter of law that the good will acquire 
by the petitioner from its predecessor in interest ha 

a substantial value.”’ 


This Court has as recently as February 1949 stated i 
the case of Grace Bros. Inc. v. Commissioner of Interne 
Revenue (C.A. 9, 1949), 173 Fed.(2d) 170: | 

‘‘Tt is axiomatic that uncontradicted testimon 
must be followed. (Chesapeake and Ohio Ry. v. Ma. 
tin, 1931, 283 U.S. 209, 216-217; San Francisco ASsa 
ciation for the Blind v. Industrial Aid, 8 Cir., 194) 
152 Fed.(2d) 532, 5386; Foran v. Commissioner, 5 Cit 
1948, 165 Fed.(2d) 705.) The only exception to tl 
rule oceurs when we are dealing with testimony 
witnesses who stand impeached and whose testimor 
is contradicted by the testimony of others or | 
physical or other facts actually proved or in the eats 
of testimony which is inherently improbable.’’ 


ir 


The rule in this Cireuit has been followed also by othe 


Cireuit Courts. In Nachod and United States Signal C 
v. Commissioner (C.A. 6, 1984), 74 Fed.(2d) 164, (an & 
come tax case involving valuation of patents), the Cou 
said: 
cc# * * While the Board as a general prineipley 

law may reject expert testimony and reach a ¢0 
elusion in accordance with its own knowledge, e& 
perience and jugment, it must itself have knowleds 

of the subject matter and experience with it. Patt 
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burgh Hotels Co. v. Commissioner of Internal Rev- 

enue, 43 Fed.(2d) 345 (C.C.A. 3). It cannot arbitrarily 
| disregard all affirmative and positive testimony ap- 

plicable to value in a particular case. Nor can it 
| rely wholly upon the presumption of correctness that 
attaches to the findings of the Commissioner. As we 
| said in Rookwood Pottery Co. v. Commissioner, 45 
| Fed.(2d) 43, ‘We see no reason why the taxpayer 
| did not make its case when it put in proofs clearly 

and distinctly tending to show this value, and when 
| the proofs so introduced remained unchallenged by 
| contrary proofs or by destructive analysis, it was 
the duty of the Commissioner to decide the issue in 
_ accordance with the proof then appearing before him, 
| and it was we think the duty of the Board to take 
| the same view.’ Cf. Lunsford v. Commissioner, 62 

Fed.(2d) 740 (C.C.A. 6); Planters Operating Co. v. 
| Commissioner, 55 Fed.(2d) 583, 585 (C.C.A. 8).” 


| In the recent case of Roth Office Equipment Co. v. Gal- 
agher (C.A. 6, 1949), 172 Fed.(2d) 452, the Court of 
\ppeals for the Sixth Circuit in reversing the District 


Jourt stated: 
‘We are of the opinion that the findings of the 
District Court on the issue of the reasonableness of 
the compensation for 1942 were clearly erroneous and. 
' should be set aside. There was little, if any, dispute 
| in the evidence. The appellee offered no witnesses 
\ 
| 
| 
| 


in support of his position. No witness testified that 
the amounts found by the District Court as reason- 
able compensation in 1942 was the reasonable com- 
pensation to which the officers were entitled. The 
only direct evidence before the Court on the specific 
question of reasonableness of compensation was the 
| testimony of Harold Hampton and Archie Shearer, 
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both well-qualified, impartial witnesses, with mam 
years of experience. They testified that in their opin 
ion the compensation was reasonable, with Mr. Hamp 
ton referring to it as ‘very reasonable.’ The credi 
bility of these witnesses was not put in issue. Th’ 
appellee offered no witness to contradict this testi 
mony or to testify in any way that the compensatio: 
was uureasonable to any extent. On this crucial an 
single issue of fact in this case this unimpeachec 
uncontradicted testimony from well-qualified, impar 
tial witnesses can not be disregarded by the Court 
This Court has several times stated that such testi 
mony should be accepted by the fact-finder in a mat 
ter in which the fact-finder has no knowledge or ex 
perience upon which he could exercise an independen 
judgment. Capitol-Barg Dry Cleaning Co. v. Com 
missioner, 1831 Fed.(2) 712, 715; Toledo Grain © 
Milling Co. v. Commissioner, 62 Fed. (2) 171, 1% 
See Lawton v. Commissioner, 164 Fed. (2) 380, 384 
Weizer v. Commissioner, 165 Fed.(2) 772, 775. A 
was pointed out in 7. P. Taylor & Co. v. Glenn, 6; 
Fed. Supp. 495, 499, W.D. Ky., if the compensa 
paid is unreasonable the appellee certainly could hav 
produced some experienced witness from the industr 
who would have said so, and the failure to offe 
such a witness on the crucial issue in the case oper 
ates very strongly against his contention. The burde 
of proof in eases of this kind is upon the taxpaye? 
but we are of the opinion that that burden has hee: 
met when the taxpayer introduces uncontradicted, uw 
impeached testimony from well-qualified, imparty 
witnesses sustaining its contention, unless the estal 
lished facts themselves are such as to show that sue 
testimony ought not to be accepted. Heywood Bor 
d Shoe Co. v. Commissioner, 76 Fed.(2) 586, 0.0.4 
Ist.”’ 


— —=== 


———e 
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There are numerous other cases in accord: 

Bonwit Teller & Co. v. Com. (C.A. 2, 1931), 53 Fed. 

(2d) 381, cert. den. 284 U.S. 690; 

| Capitol-Barg Dry Cleaning Co. v. Com. (CA. 6, 
nota) 131 Wed.(2d) 712; 
| Blackmer v. Com. (O.A. 2, 1934), 70 Fed.(2d) 255; 
warmer et al., Trustees v. Com. (C.A. 10, 1942), 
| 126 Fed.(2d) 542; 
} mamscer ser al. vy. Com. (C.A. 1, 1930), 45 Fed.(2d) 
| 100. 
{ 


¢ needed hardly be said that actuarial science is not a 
natter which the Tax Court has knowledge of or ex- 


yerience with. 

| In the instant case there was uncontradicted testimony 
hat Mrs. iXoshland’s life estate should be valued upon 
he basis of the 1937 Standard Annuity Mortality Table. 
Chere was no testimony of any sort on the part of the 


; 


he above cases show, have been followed. 


espondent. The question is obviously one peculiarly in 
he knowledge of actuarial experts. That uncontradicated 
xpert testimony on a very technical matter should, as 


The Tax Court Erred in View of the Uncontradicted Evidence 
in Failing to Find That the Factor for Quarterly Payments fo 
Be Used in the Valuation of Mrs. Koshland's Life Estate Was 
.375 to Be Added fo the Factor for Annual Payments. 
The trust provided that its income should be paid to 
Mrs. Koshland ‘“‘semiannually, quarterly, or oftener for 
nd during her lifetime’’ (R. 19). A life estate where the 
ife tenant is to be paid more frequently than annually 
es a higher value than one where the payments are an- 
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nual since the life tenant in the former case need not a 
as long for his money as in the latter. 

The Commissioner’s regulations recognize this. Regu. 
lations 105, section 81.10(i1)(6) provides: 


‘‘In the case of an annuity under which the dece 
dent was entitled to receive during the life of anothei 
payments at the end of each semiannual, quarterly, 0 
monthly period, the value of the annuity is to be 
determined by multiplying the aggregate amount t 
be paid within a year by the figure in column 2 oj 
Table A opposite the number of years in column ] 
nearest the actual age of the person whose life meas 
ures the duration of the annuity, and then multiph 
ing the product by 1.01820 for monthly payments, by 
1.01488 for quarterly payments, or by 1.00990 fo 
semiannual payments.’’ (See Appendix.) 


The Commissioner in his notice of deficiency (R. 14 
used the quarterly factor set forth in his regulations. 
The petitioner offered uncontradicted, expert testimony 
that the Commissioner’s factor was erroneous and tha 
the correct factor was .375 added to the factor for annua 
payments. The respondent offered no evidence at all. 
The Court’s findings state its conclusion that the prope 
factor for quarterly payments is the Commissioner’s fac 
tor without any indication of the basis for such conelusio; 
(R. 46-47).* 
In its opinion, the Court dismissed the quarterly facto 
issue with the following statement: 


‘‘Hiven greater weakness pervades petitioner’s al 
gument as to the proper factor for quarterly pay 


*The finding refers to annual payments to ‘‘Estate of Kos! 
land’’ under the trust. This is an obvious error as the referenc 
plainly should be to Estelle W. Koshland. 
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ments. The actuarial expert testified that the factor 
respondent used was proper if only an annuity for a 
term certain were involved, but was not correct if the 
annuity were for life. He testified further that the 
value of a life annuity, payable quarterly, is less than 
the value of an annuity certain, payable quarterly, 
for a term equal to the annuitant’s life expectancy. 
Yet the factor petitioner urges and the method of its 
application lead to a higher value for a life annuity. 
This discrepancy could not be adequately explained 
by petitioner, nor was there any significant evidence 
as to the derivation of the factor it sought to have 
us apply. Petitioner’s view cannot be sustained. Es- 
telle May Affelder, supra.’’ (R. 56-57.) 


| The Court’s conclusion on the quarterly factor issue is 
ot only in conflict with the uncontradicted expert testi- 
pony, but it can be demo ssvealge from the record to be 
aathematically erroneous.” With all due respect to the 


‘ax Court, its decision on the quarterly factor is amazing 
vnd highlights its error in ignoring the evidence not only 


*It may be of interest to indicate the differences in value 
sulting from the use of the two factors. The value of the life 
state under the 1937 Standard Annuity Mortality Table, if the 
etitioner’s quarterly factor is used, is $170, 286.90 Cm. 105) and, 
; the Commissioner’s quarterly factor is used is $167,061. 45 
10.97413 [factor for annual payments, R.96] X 1.01488 X 
0,000). Thus, the use of the petitioner’s factor increases the 
ife estate by $3,175.50. The value of the life estate under the 
etuaries’ or Combined Experience Table of Mortality, if the 
titioner’s quarterly factor is used, is $118,496.40 (7.52476 [fac- 
wv for annual payments per Table A (see Appendix) ] + .875 
i $15,000) and if the respondent’s quarterly factor is used is 
4, 990.95 (7.52476 [factor for annual payments] x 1.01488 
© $15, 000). Thus the use of the petitioner’ s factor increases the 
e estate by $3,945.45. The figures in this footnote vary slightly 
ee those in Petitioner’s Exhibit 11 (R.165) because the fac- 
ms there used were carried out to three decimal places whereas 
A this footnote the factors used are carried out to five decimal 
Laces, 
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on this point but also on the main point of which mortal 
ity table to use. 

The pertinent evidence is as follows: 

‘*Q. How do you know, Mr. Waites, that when th 
Commissioner uses the factor for quarterly payment 
1.01488 that he takes what you called the interes 
only into account and not the element of mortality 

A. Well, I think I can best answer that by refer 
ring to a book of interest tables. I have it here. Thi 
book is Glover, Part 1, ‘Tables of Applied Math 
maties in Finance, Insurance Statistics,’ edited b 
James W. Glover, Ph.D., Professor of Mathematie 
and Insurance, University of Michigan, ‘Compoun 
Interest Functions and Logarithms of Compound I 
terest Functions’ and so on, here, published by An 
Arbor, Michigan, George Wahr, Publisher, 1930. 

Q. Is that a standard book used by actuaries? 

A. This is a standard book used by actuaries am 
accountants. Part 1 refers to compound interest fun 
tions only,.and on page 6 of Part 1 under 4 per cer 
and for the factor relating to quarterly paymen 
there is the factor 1.01487744. 

Now, if that were taken to the nearest place t 
coincide with the Commissioner’s value, that wouh 
be 1.01488. 

And in a similar manner, I haven’t checked up o 
the semiannual payments and the annual—are ther 
monthly payments there? 

Mr. Hurley: Yes, monthly. 

The Witness: For semiannual payments it give 
factor 1.009902, and I think that coincides with th 
value of the Commissioner’s schedule. 

By Mr. Taylor: 

@. The Regulations show for semiannual pay 

ments the factor 1.00990. So that cheeks with M 


Glover.’’ (R. 126-127.) 
| 
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‘‘Q. Now, I note that you use in Petitioner’s Ex- 
hibit 9 .875 as the actuarial factor for quarterly pay- 
ments. The Commissioner in his regulations, Section 
81.10(1), Regulations 105, uses as the factor for quar- 
terly payments the number 1.01488. 

Will you explain why your figure is different from 
the Commissioner’s figure? 

A. The Commissioner’s figure is the correct figure 
to use if you are dealing with an annuity that in- 
volves interest only. However, when you are dealing 
with an annuity that involves interest and in addition 
the probability of living or dying, then the correct 
actuarial factor is .375. 

For example, now, if you had an annuity payable 
for 10 years certain in any event, whether or not the 
individual lived or died, then the use of the factor 
that the Commissioner used would be correct. How- 
ever, if you had the same annuity that was payable 
only in the event that the person survived, then it 
would be necessary to use a factor such as I have 
used. 

In other words, the factor of .375 that I have used 
recognizes that interest as well as mortality have 
been taken into consideration in determining the 
value of quarterly payments from the value of an- 
nual payments. 

Q. You said interest as well as mortality. You 
mean mortality as well as interest? A. Yes. 

Q. I mean, the Commissioner recognizes interest 
but he doesn’t recognize mortality in his factor. Is 
that correct? 

A. That’s right. The factor he uses is only an in- 
terest factor, whereas the factor of .375 involves in- 
terest and mortality. 

@. And the life estate here involves both interest 
and mortality? A. Yes, it does. 
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Q. Since it ends upon the death of Mrs. Koshland) 

A. Yes, it does. 

Q. And the Commissioner in his factor took n 
recognition of the mortality aspect? 

A. As far as the factor is concerned. 

Q. <As far as the factor for quarterly payments 1 
. concerned? 

A. He has just recognized the interest elemen 

Q. Yes. Now, the factor which you used for quar 
terly payments, .375, was that used in accordane 
with established actuarial principles? 

A. It was. That is the factor that is used by a’ 
actuaries in determining quarterly payments fro 
the value of annual payments. 

Q. Now, you are testifying in effect that the Co 
missioner is in error actuarially speaking in the us 
of his quarterly factor? . 

A. That is correct. 

Q. In view of the fact that you are attacking thi 
regulations broadside here, so to speak, will you ind! 
eate to the Court the authority for your conclusion’ 

A. Yes. The derivation of the factor of .375% 
worked out in standard actuarial textbooks, and fc 
this purpose I would like to refer you to what : 
known as the Actuaries’ Bible. That is Spurgeo 
‘Life Contingencies.’ 

Q. Will you indicate who published it, where * 
was published for the record, and also the exact nam 
of the author? 

A. This text—the author is E. F. Spurgeon, ‘Lil 
Contingencies,’ Cambridge, published for the Inst 
tute of Actuaries at the University Press, 1929. 

Q. That is the University at Cambridge in En 
land? 

A. That’s right, and the derivation of this valy 
appears on Page 129 under Section 2 of Chapter VI 
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Q. It shows on Pages 128 and 129 that this for- 
mula which reaches the result .375 is derived by com- 
plex—at least complex to a lawyer—mathematical 
computations. Peet ceright,’? (Rod /eco) 


The pertinent pages, 128 and 129, of ‘‘Life Contingen- 
ies’? by Spurgeon are in evidence as Petitioner’s Exhibit 
(R. 100, 163). 

This exhibit shows mathematically how the proper quar- 
erly factor is arrived at. After setting forth several 
omplicated mathematical formulae, Spurgeon concludes 
: hat the value of an annuity payable m times a year may 
e expressed as follows: 
| a m=a 4s 
(a “™ represents the present value of an annuity of 1 per 


om payable during the life of x in installments of —at 
he end of successive ths of each year; a represents the 
 jresent value of an annuity of 1 per annum payable annu- 
/ lly over the life of x, and m represents the number of times 
year the annuity is to be paid.) 

| Substituting for m, the figure 4 (since the annuity here 
avolved is payable quarterly), the equation becomes as 


billows : 


| 
| 


(4)— 41 

oh a. “Sie 
(4) — 3 

sea Rie 


a “=a +.375 


In other words, the value of an annuity payable quar- 
erly is equal to the value of such an annuity payable 
nnually, plus .375. 

| Thus, we have a mathematical formula set forth in the 
Actuaries’ Bible’’ which the Court itself can prove. We 
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have uncontradicted expert testimony that the factor se 


forth in the formula ‘‘is the factor that is used by all ae 
tuaries in determining quarterly payments from the valu 
of annual payments’’ (R. 98). We have another ‘‘standar 
book used by actuaries and accountants,’’ Glover’ 
‘‘Tables of Applied Mathematics in Finance, Insurane 
Statisties,’? (R.127) which indicates that the formul 
the Commissioner uses in his regulations is one applicabl 
only where interest is involved, as in the case of incom 
for a term certain, and not where both interest and mo 
tality are involved as in the instant life estate.* 

With uncontradicted expert evidence to the above effec 
and with no evidence at all on the part of the responden 
what greater proof can there possibly be that the prope 
quarterly factor is the one claimed by the petitioner. Ye 
the opinion of the Tax Court states that there was n 
‘‘significant evidence as to the derivation of the factor: 
which the petitioner seeks to have applied (R. 57). Iti 
not often that there is submitted to a Court proof that ¢ 
be demonstrated mathematically. With all due respect t 


*The Commissioner in his regulations uses the same quarter 
factor both where a life estate is involved and where a “‘ter 
eertain’’ is involved. Regulations 105, section 81.10(1i) (10) pr 
vides: ‘‘In the case of an annuity under which the decedent we 
entitled during a term-certain to reeeive payments at the end 
each semiannual, quarterly, or monthly period, the value of tl 
annuity is to be determined by multiplying the aggregate amoul 
to be paid within a year by the applicable factor in column 
of Table B and the product is to be multiplied by 1.01820 i 
monthly payments, by 1.01488 for quarterly payments, or | 
1.00990 for semiannual payments.’’ [Italies supplied. | 

(The entire text of section 81.10(i1) including Table B is giv 
in the Appendix.) 

The Commissioner is eorreet in using his quarterly faetor ° 
case of a term certain but he is in error in its use in ease of 
life estate. 
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he Tax Court, its conclusions may be described in the 
rords of the Court of Appeals for the Third Circuit in 
Mstate of Lueders v. Commissioner (C.A. 3, 1947) 164 
fed. (2d) 128, when in reversing the Tax Court, it stated: 
‘the sole source of the Tax Court’s finding * * * flowed 
tom what may be described as the intuitive processes of 
he Tax Court.’’ 

To paraphrase Mr. Justice Holmes in New York Trust 
ha vy. Hisner (1921), 256 U.S. 345, a mathematical equa- 


fon on an issue such as the quarterly factor is worth a 


‘olume of logic. 


| The opinion of the Tax Court states: 

: c* * * He [Mr. Waites] testified further that the 
. value of a life annuity, payable quarterly, is less than 
| the value of an annuity certain, payable quarterly, 
| | for a term equal to the annuitant’s life expectancy. 
Yet the factor petitioner urges and the method of its 
| application lead to a higher value for a life annuity. 

This discrepancy could not be adequately explained 

iy petitioner. * * *’’ (R. 57.) 


The Tax Court is in error in stating that ‘‘the factor 
etitioner urges and the method of its application lead to 
higher value for a life annuity.’’ There is no discrep- 
_ ney here to be explained away. 

Beecer the 1937 Standard Annuity Mortality Table, the 
alue of a life annuity of $1.00 a year payable quarterly 
or Mrs. Koshland’s life is $11.34913. The value of an 
mnuity certain payable quarterly for Mrs. Koshland’s 
fe expectancy is between $11.82568 and $12.34670. Under 
e Actuaries’ or Combined Experience Mortality Table, 
te corresponding figures are $7.89976 in the case of a 
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hfe annuity and between $8.23158 and $8.89083 in the 
case of an annuity certain for Mrs. Koshland’s life ex 


pectancy.* ‘ | 

The data on which these figures are based are stated ir 
the footnote.t It should be noted that every item used ir 
the computations is found either in the record or in the 
Commissioner’s regulations. 


*To obtain the actual values in Mrs. Koshland’s ease, thes 
various factors would be multiplied by $15,000, her annual incom 
It is obvious that such multiplication would not change the r 
sult. 


tAn individual age 66 (Mrs. Koshland’s age at her husband’ 
death) has, according to the Actuaries’ or Combined Experien 
Mortality Table used by respondent, a life expectancy of 104 
years (Pet. Ex. 8, R.161). The value of an annuity of $1.00 pe 
year payable at the end of each year to such an individual, a¢ 
cording to the Actuaries’ or Combined Experience Table, 1 
$7.52476 (Table A, Reg. 105, Sec. 81.10(1)). The value of a 
annuity of $1.00 payable at the end of each year for 10 years 1 
$8.11089; the value of one similarly paid for 11 years is $8.7604 
(Table B, Reg. 105, See. 81.10(1)). (Since the life expectaney i 
10.46 or between 10 and 11 years, both the 10-year and the 1J 
year periods are used in order to avoid any controversy as t 
which period should be used.) 

The value of an annuity of $1.00 per year payable quarterl 
to an individual age 66 may be obtained, according to petitioner 
method, by adding the factor .875 to the value for annual paj 
ments ($7.52476) which results in a total value of $7.89976. Th 
value of an annuity of $1.00 per year payable quarterly for 
period of 10 years may be obtained by multiplying the value ¢ 
annual payments per Table B ($8.11089) by the factor 1.0148 
which results in a value of $8.23158. (It is agreed by ba 
parties that the quarterly faetor of 1.01488 is correctly use 
where annuities for a term-certain are concerned.) The value 
an annuity certain of $1.00 per year payable quarterly for 
period of 11 years, obtained in the same manner, is $8.8908 
Thus the use of petitioner’s quarterly factor with the Actuaries 
or Combined Experience Table results in a value for a “li 
annuity, payable quarterly’’ ($7.89976) less than the value ¢ 
an ‘‘annuity certain payable quarterly for a term equal to t 
annuitant’s life expectaney’’ (between $8.23158 and $8.89083 

The same result is obtained if the 1987 Standard Annm 
Mortality Table is used. By use of petitioner’s actuarial faetc 
of .375 for quarterly payments, the value of an annuity of $1 
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| Thus, it is obvious that under both the petitioner’s 1937 
j0rtality table and the Commissioner’s Actuaries’ or 
“fombined Iixperience Table, the value of an annuity 
ertain payable quarterly for a term equal to Mrs. Kosh- 
hnd’s life expectancy is higher than the value of an 
“mnuity merely for her life. The Tax Court is in error 
51 its statement to the contrary, and there is no dis- 
*epancy in Mr. Waites’ testimony to be explained. 

\it is true that there is some confusion in the record 
t it is the confusion of counsel for respondent who 
ated that he was ‘‘confused indeed’’ (R. 138), ‘‘cer- 
hinly confused’’ (R. 138), and ‘‘obviously confused’’ (R. 
9). With these statements petitioner’s counsel does not 
parrel and it is apparent from the Tax Court’s decision 
iat respondent’s counsel’s confusion obfuscated the 
bcord enough to confuse the Tax Court. However, as 
ove pointed out, simple arithmetic supports the uncon- 
‘adicted testimony of Mr. Waites. 

The Tax Court’s error with regard to the quarterly 
etor is even more shocking than its error with regard 
the mortality table. There was a time, though that time 
yr year payable quarterly over the lifetime of a woman age 66 
determined to be $11.34913 (R. 105). Under the 1987 Standard 
mnuity Table, a woman age 66 has a life expectancy of 16.90 
vars (Pet. Ex. 8, R.161). The value of an annuity of $1.00 a 
jar payable quarterly for a period of 16 years is $11.82568 ; 
jat for a period of 17 years is $12.34670. (Since the life ex- 
setancy is 16.90, both the 16-year and the 17-year periods are 
ken.) The values were obtained by multiplying the values con- 


mmed in Table B, Reg. 105, Sec. 81.10(i) —$11.65229 and 


12. 16567 respectively—by the quarterly factor of 1.01488. Here 
tain the use of petitioner’s quarterly factor with the 1937 table 
sults in a value for a ‘‘life annuity, payable quarterly’’ 
311.34913) less than the value of an ‘annuity certain payable 
aarterly for a term equal to the annuitant’s life expectancy”’ 


etween $11.82568 and $12.34670). 
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ended well prior to 1900 (R.78), when the Actuaries’ or 
Combined Experience Mortality Table could with pro 
priety have been used. The use, however, of the Commis: 
sioner’s quarterly factor for a life estate has always been 
wrong. There never was a time when it was right, amd 
there never will be since it is based only on the interest 
factor and ignores the mortality factor and hence is acti 
arially unsound (R. 107-110). 

Petitioner’s quarterly factor is applicable to all mor 
tality tables and not merely to the 1957 Standard Annuity 
Mortality Table (R.115-116). Even assuming that this 
Court should find that on the evidence it cannot reverse 
the Tax Court upon its failure to use the 1937 Standare 
Annuity Mortalitv Table, nevertheless, the Tax Coury 
should be reversed on its failure to use the proper quar, 
terly factor. The authorities have been referred to above 
in connection with the discussion as to the proper mor 
tality table and need not be cited again here. 


3. Assuming That the Tax Court Did Not Err in Failing to Valu 
Said Life Estate Upon the Basis of Said 1937 Table, It Erre 
in Valuing Said Life Estate Upon the Basis of the Actuaries 
or Combined Experience Mortality Table. In View of 
Uncontradicted Evidence, It Erred in Failing to Find tf ( 
Respondent's Use of Said Table to Be Arbitrary and Invalic 
and in Failing to Piace on the Respondent the Burden of Proo 
with Regard to the Correct Tabie. 

Petitioner submits that on the uncontradicted evidence 
in this case, Mrs. Koshland’s life estate should be valueqy, 
on the basis of the 1937 Standard Annuity Mortality Table 
and upon the basis of the petitioner’s quarterly facto 
and that the Tax Court should be reversed with instruc 


tions to enter its decision accordingly. 
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Assuming, however, that this Court should find that the 
etitioner has failed to establish that the life estate should 
‘e valued under the 1937 table, it is submitted that peti- 
oner has established conclusively that the Commissioner 
yas in error in his use of the Actuaries’ or Combined 
ixperience Mortality Table, that his action in this regard 
las arbitrary and invalid and that the case should be 
amanded to the Tax Court for further hearing with the 
arden of proof as to the appropriate mortality table 
laced upon the respondent. 

The evidence establishing that the Actuaries’ or Com- 
ined Experience Table of Mortality has long been obso- 
| fe has been set forth swpra and need not be repeated 
| Not only the evidence but the Tax Court’s own findings 

* fact require reversal of its decision. It found: 

‘“‘This table [the Actuaries’ or Combined Experi- 
ence Table of Mortality] is the result of experience 
of seventeen British life insurance companies cover- 
ing a period from 1762 until 1837; if makes no dis- 
tinction between the length of male lives and the 
length of female lives.’’ (R.45.) [Italics supplied. ] 


It further found: 

- ‘‘Modern experience has demonstrated that females 
live longer than males, and some annuity tables now 
do take this factor into account.’’ (R. 46.) [Italics 
supplied. ] 


It is submitted that upon the basis of the italicized 
fidings it is clear without more that the use of the Actu- 
vies’ or Combined Experience Table was arbitrary and 
valid. The Tax Court found, to use Mr. Justice Douglas’ 
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words in another connection in Ballard v. United States 
(1946), 329 U.S. 187 at 193, that ‘‘The truth is thatuiim 
two sexes are not fungible’’ when it comes to life ex: 
pectancies, yet it determined the value of Mrs. Koshland’s 
life estate upon the basis of an ancient mortality table 
that treats the sexes as fungible. 

Petitioner relies upon the record as a whole as well a 
upon the findings mentioned to bring the case within th 
rule of Helvering v. Taylor (1935), 293 U.S. 507, 

In that case, the United States Supreme Court said: 


‘‘We find nothing in the statutes, the rules of th 
board or our decisions that gives any support to th 
idea that the commissioner’s determination shown 
to be without rational foundation and excessive will 
be enforced unless the taxpayer proves he owes noth- 
ing or, if liable at all, shows the correct amount. 
While decisions of the lower courts may not b 
harmonious, our attention has not been called to an 
that persuasively supports the rule for which the 
commissioner here contends. 

Unguestionably the burden of proof is on the tax 
payer to show that the commissioner’s determination 
is invalid. Lucas v. Structural Steel Co., 281 US 
264, 271. Wickwire v. Reinecke, 275 U.S. 101 
Welch v. Helvering, 290 U.S. 111, 115. Frequently 
if not quite generally, evidence adequate to over: 
throw the commissioner’s finding is also sufficient t 
show the correct amount, if any, that is due. See 
e.g., Darcy v. Commissioner, 66 F.(2d) 581, 585, But 
where as in this case the taxpayer’s evidence shows 
the commissioner’s determination to be arbitrary amt 
excessive it may not reasonably be held that he i 
bound to pay a tax that confessedly he does not ow 
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unless his evidence was sufficient also to establish the 
correct amount that lawfully might be charged against 
him. On the facts shown by the taxpayer in this case, 
the board should have held the apportionment arbi- 
trary and the commissioner’s determination invalid. 
Then, upon appropriate application that further hear- 
ing be had, it should have heard evidence to show 
whether a fair apportionment might be made and, if 
so, the correct amount of the tax. The rule for which 
the commissioner here contends is not consonant with 
the great remedial purposes of the legislation creat- 
ing the Board of Tax Appeals. The Cireuit Court of 
Appeals rightly reversed and remanded the case for 
further proceedings in accordance with its opinion.’’ 


iene 


See also the decision of this Court in Commissioner v. 
tellogg (C.A. 9, 1941), 119 Fed.(2d) 115, and the follow- 
e cases decided by courts of appeal of other circuits: 
: National Lumber and Tie Co. v. Com. (C.A. 8, 
| 
) 

| 


1937), 90 Fed.(2d) 216; 
yonnson.v0. Com. (C.A. 8, 1937), 88 Wed.(2d) 952; 
Clements v. Com. (C.A. 8, 1937), 88 Fed.(2d) 791; 
Durkee v. Com. (C.A. 6, 1947), 162 Fed.(2d) 184; 
Est. of C. B. DuCharme (C.A. 6, 1947), 164 Fed. 
(2d) 959, modified on other issues (C.A. 6, 1948), 
169 Fed.(2d) 76; 
mex-Penn Owl Co. v. Com. (C.A. 3, 1936), 83 Fed. 
(2d) 518, aff’d (1937), 300 U.S. 481; 
Worcester County Trust Co. et al., Exrs., v. Com. 
(C.A. 1, 1948), 184 Fed.(2d) 578. 


In the Worcester County Trust Co. case, the Court said: 


«* * * We are not sure whether it [the Board of 
Tax Appeals] sustained the Commissioner’s deter- 
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mination of value because in its opinion the tax. 
payers had failed to introduce evidence sufficient t¢ 
persuade it that his determination was incorrect, 01 
whether it found the Commissioner’s determination) 
incorrect but nevertheless sustained him because 7§ 
thought that the taxpayers had not gone further an) 
introduced evidence sufficient to show that some valu¥ 
ation other than his was correct. This is not vital 
however, because we find in the record evidence whidl 
persuades us that the Board’s determination of valu§\ 
was ‘arbitrary and excessive’ or ‘without ration 
foundation and excessive’ (to quote the Suprem ) 
Court’s actual words), and under the rule of th 
Taylor case, this requires that we should reverse th 
Board and remand the ease to it for further actio: 
on the question of the value of the stock regardles 
of whether or not the taxpayers’ ‘evidence was su 
cient also to establish the correct amount that la 
fully might be charged against him.’ ”’ 


4. Assuming That the Tax Court Did Not Err in Failing to Us 
Petitioner's Quarterly Factor in the Valuation of Said Lif 
Estate, It Erred in Using the Respondent's Quarterly Facter 
Said Valuation. In View of the Unconitradicted Evidence, 
Erred in Feiling to Find the Use of Respondent's Factor to B 
Arbitrary and Invalid end in Failing to Place on the Respond 
the Burden of Proof with Regard to the Correct Factor. 


The discussion above with regard to the proper mo? 
tality table likewise applies but with even more effect 1. 
the quarterly factor. There is no need to add to what he 
already been said under Part 2 of the Argument on th’ 


matter. 
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CONCLUSION 


The evidence is uncontradicted that the Actuaries’ or 


Jombined Experience Table of Mortality is obsolete and 
hat it is erroneous in the instant case to use the respond- 
ot’s quarterly factor. The Tax Court itself in the case 
{ Anna L. Raymond (1939), 40 B.T.A. 244 aff’d on an- 
ther point (C.A. 7, 1940), 114 Fed.(2d) 140 cert. den. 311 
. 710, found the respondent’s table to be obsolete. 


——————S 


Sometimes in tax cases, the ‘‘inarticulate major prem- 
e”’ of a difficult to justify and inequitable decision is the 
lovernment’s need for revenue. To use the words of Mr. 


——— 


ustice Frankfurter in the dissenting opinion in Comms- 
per v. Wodehouse (1949), .... U.S. .... 69 S.Ct. 1120, 
jurts sometimes appear ‘‘* * * to be guided, in however 


—— 


mw a key that consideration is pitched, in construing the 
plicable provisions of the Internal Revenue Code by 
ie urgent need for revenue.’’ 

Even such a consideration cannot justify the Tax Court’s 
cision in the instant case. While the Commissioner’s 
se of an obsolete mortality table and of an erroneous 
arterly factor in the instant case hurts the taxpayer, in 
any cases and probably in most cases it is detrimental 
the revenue. The instant case is one where it is to the 
fommissioner’s advantage to decrease the value of the 
Fe estate and increase the value of the remainder, he- 
tuse the life estate is not subject to the estate tax where- 
; the remainder is. More common than the instant case, 
bwever, is the case where the decedent’s will leaves 
Is property in trust, income to his wife or other bene- 
laries for life and remainder over to charity. In such 
tcase the life estate is taxable and the remainder is 
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the remainder. The use of the Commissioner’s mortalit} 
table and quarterly factor in such a case decreases 
value of the life estate and increases that of the 


mainder. 


100 vears ago, and which is based on English experiene¢ 
which goes back almost 200 years (1762-1837, R. 45). Of 


wonders likewise how the Commissioner made and 


factor. Regardless, however, as to the causes for 
Commissioner’s perseverance in his errors, the effects ai 
detrimental to the revenue in probably more eases tha 
they are detrimental to taxpayers. 
On an ever-increasing scale, the Government is a par 
ner these days in life and in death. It takes its substai 
tial share from the living and upon death, it is a tearles 
beneficiary. Such partnership is inevitable, but certain 
it should be in accordance with law. By the use of ¢ 
erroneous mortality table and of an erroneous quarter 
factor, the Government is seeking from the instant ta 
payer more than the share which the Internal Revem 
Code allots to it, and it is doing this furthermore on 
basis which is in general detrimental to the revenue. 
If petitioner had confined itself to introducing the u 
contradicted evidence which is in the record on the 0 
solescence of the respondent’s mortality table, then He 
vering v. Taylor (1935), 293 U.S. 507 would require t f 


47 

he Tax Court’s decision be reversed and the case re- 
nanded for further hearing. Out of an excess of caution, 
yetitioner has argued in the alternative the applicability 


| 


xf Helvering v. Taylor. 
| Petitioner, however, went beyond merely exposing re- 
pondent’s errors and introduced uncontradicted evidence 
istablishing the applicability of the 1937 table and of 
retitioner’s quarterly factor. Respondent has had his day 
Court and has failed to offer any evidence at all. Peti- 
joner submits that this Court should not merely remand 
lut should reverse with instructions to enter a decision in 


‘etitioner’s favor on the valuation issue. 
Respectfully submitted, 


SAMUEL TAYLOR, 

Epear SINTON, 

. Counsel for Petitioner. 
lated: July 26, 1949. 


(Appendix follows) 


APPENDIX 


Before the Tax Court, Internal Revenue Code Section 
1i(d)(2) and the regulations thereunder were applicable. 
ection 811(d)(2) and the regulations thereunder are 
printed on pages 47 and 48 of the Record. Petitioner has 
onceded the inclusion of the remainder under the trust 
o the gross estate, so these provisions of the Code and 
egulations are not pertinent on this petition for review. 


Treasury Regulations 105, section 81.10(i) 

(i) Annuities, life, remainder, and reversionary wter- 
ts—(1) If the executor adopts the option set forth in 
ection 81.11, any annuity, life, remainder, or reversionary 
terest includible in the gross estate should be valued 
s of the date of the decedent’s death in accordance with 
he provisions of this section and then such value should 
e adjusted as explained in section 81.11 for any differ- 
nee in value between the date of death and the applicable 
bsequent date due to causes other than mere lapse of 
e. If the executor does not adopt the option set forth 
h section 81.11, the value of any such interest should be 
pmputed as hereinafter prescribed without such further 
Hjustment for any decrease or increase in the value of 
he property subsequent to the date of death. 

|(2) The value of an annuity contract issued by a com- 
pny regularly engaged in the selling of contracts of that 
faracter is established through the sale by that company 
i comparable contracts. 
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(3) All other future payments are to be discounted upo 
the basis of compound interest at the rate of 4 per cent< 
year. if the time of payment or of payments is dependen 
upon the continuation of, or upon the termination of ¢ 
life or of lives, the Actuaries’ or Combined Experient 
Table of Mortality, as extended, and established actuaria 
principles are to be used in the computation of the presen 
worth. For the purpose of the computation the age of ; 
person is to be taken as the age of that person at li 
nearest birthday. Table A, a part of this section, give 
factors applicable to a case in which only one life 1 
involved. (See paragraphs (4) to (8), inclusive.) Table E 
a part of this section, gives factors applicable to a ce 
in which only a term-certain is involved. (See paragraph 
(9) to (11), inelusive.) If the time of payment or of pa 
ments is dependent upon the continuation of, or termim 
tion of more than one life, or there is a term-certain ¢o 
current with one or more lives, a special computation 1 
accordance with the first two sentences of this paragrap 
is necessary. A case requiring a special computation ma 
be stated to the Commissioner who will furnish the appl 
cable factor, provided such request is made sufficientl 
in advance of the due date of the return. Such reques 
must fully disclose all relevant facts. The date of birt 
of each person, the duration of whose life may affect th 
value, of the interest, should be established by affidavi 

(4) If the decedent had a remainder interest in propert 
subject to the life estate of another, the present worth ¢ 
the remainder interest at the time of death should ft 
obtained by multiplying the value of the property at tk 
time of death by the figure in column 3 of Table A opp 
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site the number of years nearest to the actual age of the 
ife tenant. 
| Example. The decedent was entitled to receive 
property worth $50,000 upon the death of his elder 
| brother, to whom the income for life had been be- 
queathed. The brother at the time of the decedent’s 
death was 31 years 5 months old. By reference to 
Table A, it is found that the figure in column 3, 
_ opposite 31 years, is 0.31262. The present worth of 
| the remainder interest at the date of death is, there- 
| fore, $15,631 ($50,000 multiplied by 0.31262). 


t (5) In case the decedent was entitled to receive an an- 
“uity of a definite amount during the lifetime of another 
erson, payable at the end of annual periods, the present 
‘orth at the time of the decedent’s death must be com- 
uted upon the basis of the value of a life annnity at the 
ge of the other person. The amount payable annually 
-nould be multiplied by the figure in column 2 of Table A 
pposite the number of years in column 1 nearest to the 
_3tual age of the other person. 
Example. The decedent received under the terms of 
| his father’s will an annuity of $10,000 for the life of 
his elder brother. The brother at the decedent’s death 
, was 40 years 8 months old. By reference to Table A, 
| the figure in column 2 opposite 41 years, the number 
nearest to the brother’s actual age, is found to be 
14.86102. The present worth of the annnity at the 
; date of the decedent’s death is, therefore, $148,610.20. 
| 


(6) In the case of an annuity under which the decedent 
S entitled to receive during the life of another pay- 
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ments at the end of each semiannual, quarterly, or monthly 
period, the value of the annuity is to be determined by 
multiplying the aggregate amount to be paid within 3 
year by the figure in column 2 of Table A opposite the 
number of years in column 1 nearest the actual age of the 
person whose life measures the duration of the annuity 
and then multiplying the product by 1.01820 for monthly 
payments, by 1.01488 for quarterly payments, or by 1.0099( 
for semiannual payments. 
Example. If, in the example given in paragraph 
(5), the annuity is payable in semiannual installments 
of $5,000 at the end of each semiannual period, the 
aggregate annual amount, $10,000, should be mult. 
plied by the factor 14.86102, and the product should 
be multiphed by 1.00990. The present worth of the 
annuity at the date of death is, therefore, $150,081.44 
($10,000 <X 14.86102 X 1.00990). 


(7) If the first payment of an annuity for the life of ar 
individual is to be paid at once, the value of the annuity 
is the sum of the first payment plus the present worth 
of a similar annuity, the first payment of which is not t 
be made until the end of the first period. 

Example. The decedent was entitled to receive at 
annuity of $50 a month payable during the life oi 
another. The decedent died on the day a payment wats 
due. At the date of the decedent’s death the persor 
whose life measures the duration of the annuity was 
50 years of age. The value of the annuity at the dat 
of decedent’s death is $50 plus the product of $50 * 
12 X 12.47032 (see Table A) X 1.01820 (see preced) 
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ing paragraph (6)), or $7,668.38 [$50 plus ($50 x 
mex 12.47032 X 1.01820)]. 


(8) If the decedent was entitled to receive the entire 
ncone of certain property during the life of another per- 
on, or was entitled to the use of nonincome-producing 
broperty during the life of another person, a hypothetical 
mnuity at a rate of 4 per cent of the value of the prop- 
rty should be made the basis of the calculation. A pro- 
sion for the payment of income in semiannual, quar- 
erly, or monthly installments does not affect the value 
0 be assigned to the life interest. 
| Example. The decedent was entitled to receive the 
| income from a fund of $100,000 during the life of a 
| person 41 years old. The value of a hypothetical 
| annuity of $4,000, dependent upon the life of such a 
| person, is indicated by the table to be $59,444.08 
| ($4,000 multiplied by 14.86102). 


(9) If the decedent was entitled to receive property at 
he end of a specified number of years, Table B or an 
xtension thereof should be used. 

Example. The decedent, who was entitled to re- 


ceive $100,000 at a certain date, died 30 years prior 


$100,000 multiplied by 0.308319, the factor in column 


| to such date. The value of his right is the product of 
_ 3, Table B, opposite 30 years in column 1. 


Ww In the case of an annuity under which the decedent 
vas entitled during a term-certain to receive payments at 
he end of each semiannual, quarterly, or monthly period, 
he value of the annuity is to be determined by multiply- 
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ing the aggregate amount to be paid within a year by 
the applicable factor in column 2 of Table B and the 
product is to be multiplied by 1.01820 for monthly pay. 
ments, by 1.01488 for quarterly payments, or by 1.0099( 
for semiannual payments. 

Example. The decedent was an annuitant for ; 
term-certain, being entitled to $1,000 annually pay. 
able in installments of $500 at the end of each semiy 
annual period. A semiannual payment of $500 hac 
been made just before the death of the decedent anc 
there remained 20 payments to be made over a perioc 
of 10 years. The value of the annuity as of the dat 
of the decedent’s death is the product of $500 X ¢ 
X 8.11089 (see Table B) X 1.00990, or $8,191.19. 


(11) If the first payment of an annuity for a definite 
number of years is to be paid at once, the applicable fae; 
tor is the product of the factor shown in Table B multi 
plied by 1.02154 for monthly payments, by 1.02488 fo: 
quarterly payments, by 1.02990 for semiannual payments 
or by 1.04 for annual payments. 

Example. The decedent was the beneficiary of ar 
annuity of $50 a month. On the day a payment wai 
due, the decedent died. There were 300 payments t 
be made, including the payment due. The value of thr 
annuity as of. the date of decedent’s death is th 
product of $50 X 12 X 15.62208 (see Table B 
X 1.02154, or $9,575.15 ($50 xX 12 X 15.6220GRRR 
1.02154). : 
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interest, and of a reversionary interest 


2 


Annuity, or 


present value of 
$1 due at the 

end of cach year 
during the life 
of a person of 


specified age 
Annuity 


$14.72829 
17.30771 
18.69578 
19.15901 
19.41226 
19.55301 
19.61731 
19.62502 
19.61097 
19.53413 
19.45359 
19.36943 
19.28184 
19.19065 
19.09590 
18.99764 
18.89569 
18.79010 
18.68070 
18.56751 
18.45038 
18.32932 
18.20416 
18.07471 
17.94097 
17,.80274 
17.65984 
17.51224 
17.35968 
17.20225 
17.03961 
16.87176 
16.69846 
16.51964 
16.33503 
16.14437 
15.94755 
15.74427 
15.53421 
15.31722 
15.09295 
14.86102 
14.62122 
14.37356 
14.11860 
13.85713 
13.58958 
13.31698 
13.03942 


12.75716 


3 
Reversion, or 
ipgliduc at 
the end of the 
year of death 
of a person of 
specified age 

Reversion 
$0.89507 
.29586 
24247 
.22465 
21491 
.20950 
.20703 
.20673 
20727 
.21022 
21332 
.21656 
21993 
22344 
.22708 
.23086 
23478 
23884 
.24305 
24740 
25191 
.25656 
.26138 
.26636 
27150 
.27682 
.28231 
28799 
.29386 
.29991 
30617 
31262 
1929 
32617 
33327 
384060 
34817 
D009 
.36407 
37241 
38104 
38996 
39918 
40871 
41852 
42857 
43886 
44935 
.46002 
.47088 


2 


Annuity, or 


present value of 
$1 due at the 

end of each year 
during the life 
of a person of 


specificd age 
Annuity 
$12.47032 
12a Oi9 
11.88408 
11.58531 
11.28325 
10.97789 
10.66982 
10.35931 
10.04630 
9.73131 
9.41474 
9.09765 
8.78052 
8.46412 
8.14888 
7.83552 
7.02476 
7.21699 
6.91298 
6.61301 
6.31716 
6.02612 
5.74003 
5.45928 
5.18402 
4.91463 
4.65125 
4.39383 
4.14286 
3.89858 
3.66071 
3.42900 
3.20258 
2.98024 
2.76106 
2.594366 
2.32795 
2.11384 
1.90115 
1.69107 
1.48540 
1.28432 
1.09024 
90647 
73687 
58435 
46182 
36698 
.24038 
.00000 
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3 


Reversion, or 
present value 
of $1 due at 
the end of the 
year of death 
of a person of 
specified age 
Reversion 


$0.48191 
49311 
00446 
01595 
2757 
03931 
00116 
06310 
o7Tol4 
08726 
09943 
.61163 
.62383 
.63600 
.64812 
.66017 
67212 
.68397 
.69565 
10719 
£71857 
12976 
14077 
15157 
16215 
T7251 
78264 
£19254 
80220 
81159 
82074 
82965 
83836 
84691 
85534 
86371 
87200 
88024 
88842 
89650 
90441 
91214 
SLICE 
92667 
.93320 
93906 
94378 
94742 
95229 
96154 


Table showing the present worth at 4 per cent of an annuity for a term-certain| 
and of a reversionary interest postponed for a term-certain 


Number 


of Years number of years 


il 
2 
3 
4 
5 
6 
i 
8 
9 
10 
11 
12 
13 
14 


2 


Present worth 
of an annuity 
of $1, payable 
at the end of 
each year, 
for a certain 


Annuity 


$0.96154 
1.88609 
2.77509 
3.62989 
4.45182 
5.24214 
6.00205 
6.73274 
7.43533 
8.11089 
8.76047 
9.38507 
9.98565 
10.56312 
11.11839 


TABLE B 


3 


Present worth 
of $1, payable 
at the end 
of a certain 
number of 
years 


Reversion 


$0.961538 
924556 
888996 
854804 
821927 
790514 
-.759918 
.730690 
.102587 
.675564 
.649581 
624597 
600574 
T1475 
950269 


Number 


of Years number of years 


2 


Present worth 
of an annuity 
of $1, payable 
at the end of 
each year, 
for a certain 


Annuity 


$11.65229 


12.16567 
12.65929 
13.13394 
13.59032 
14.02916 
14.45111 
14.85684 
15.24696 
15.62208 
15.98277 
16.32958 
16.66306 
16.98371 
17.29203 


Present wort 


